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QUESTIONS PRESENTED

The court below held that the Establishment Clause

barred a church from maintaining a defamation suit when it

was falsely labeled a “cult,” even though the word “cult” car-
ries a commonly understood defamatory meaning, and even

though the publication specifically listed as among “the char-

acteristics of cults” the engaging in such criminal behavior as
prostitution, rape, beating, child molestation, drug smug-

gling, and murder.

The questions presented are:

1. Whether the First Amendment “ecclesiastical absten-

tion” doctrine, which has only been applied by this Court in

church property and church governance disputes, should be
extended to impose heightened immunity from defamation

liability arising in the context of religion.

2. Whether interpretations of the “ecclesiastical absten-
tion” doctrine that impose heightened immunity from defa-

mation liability arising in the context of religion violate the

Free Exercise and Free Speech Clause of the First Amend-
ment by denying to religious litigants access to redress for

defamation that would otherwise exist under neutral princi-

ples of defamation law.
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RULE 14.1(b) STATEMENT

The following entities, who were parties below, are also

petitioners in this Court:

Living Stream Ministry

Assembly of the San Gabriellers

Church in Shreveport

The Church in Albuquerque

The Church in Anaheim

The Church in Arcadia

The Church in Atlanta, Inc.

The Church in Baton Rouge, Inc.

The Church in Beaumont

The Church in Bellevue

The Church in Bellingham

The Church in Berkeley

The Church in Birmingham

The Church in Boca Raton, Inc.

The Church in Boise

The Church in Cambridge, Inc.

The Church in Cary

The Church in Cerritos

The Church in Chula Vista

The Church in College Park

The Church in Corpus Christi

The Church in Cypress

The Church in Dallas, Inc.

The Church in Davis

The Church in Denton, Inc.

The Church in Diamond Bar

The Church in Dunn Loring
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The Church in El Monte

The Church in Eugene

The Church in Fairborn

The Church in Fort Stockton

The Church in Fort Worth, Inc.

The Church in Fresno, Inc.

The Church in Fullerton Corporation

The Church in Houston

The Church in Huntington Beach

The Church in Huntsville, Inc.

The Church in Irvine, Inc.

The Church in Jackson

The Church in Jacksonville, Inc.

The Church in Kansas City, Inc.

The Church in Lafayette

The Church in Laredo

The Church in Little Rock

The Church in Long Beach

The Church in Los Angeles

The Church in Memphis

The Church in Miami, Inc.

The Church in Milwaukee

The Church in Mission Viejo, Inc.

The Church in Montebello

The Church in Monterey Park

The Church in Moreno Valley

The Church in Nashville

The Church in Newington, Inc.

The Church in North Providence

The Church in Nutley
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The Church in Odessa

The Church in Oklahoma City, Inc.

The Church in Orlando

The Church in Palatine

The Church in Plano

The Church in Pleasant Hill

The Church in Portland

The Church in Pullman

The Church in Redding

The Church in Richardson

The Church in Riverside

The Church in Roseville

The Church in Sacramento

The Church in Salt Lake City

The Church in San Antonio, Inc.

The Church in San Diego

The Church in San Francisco, Inc.

The Church in San Jose

The Church in Santa Clara

The Church in Santa Clarita

The Church in Seattle

The Church in Spokane

The Church in Streamwood

The Church in Tacoma

The Church in Tampa, Inc.

The Church in Tempe, Inc.

The Church in Texarkana

The Church in Thousand Oaks

The Church in Torrance

The Church in Tucson, Inc.
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The Church in Tulsa

The Church in Tyler

The Church in Victorville

The Church in Vista

The Church in Wichita, Inc.

The Church in Yorba Linda

The Church of God Which is in Philadelphia

The Local Church in El Paso

The Local Church in Raleigh

RULE 29.6 STATEMENT

No petitioner has a parent corporation, and no publicly

held company owns 10% or more of any petitioner.
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PETITION FOR A WRIT OF CERTIORARI

Petitioners “The Local Church,” 95 plaintiff local

churches, and Living Stream Ministry, petition this Court for

a Writ of Certiorari to review the Judgment and Opinion of
the Court of Appeals of Texas.

OPINIONS BELOW

The opinion of the Court of Appeals of Texas, App., in-

fra, 1a-21a, is reported at 190 S.W.3d 204. That Court’s or-

der denying petitioners’ timely petition for rehearing, App.,

infra, 26a, is unreported. The orders of the Supreme Court of
Texas denying review, App., infra, 25a, and denying peti-

tioner’s timely petition for rehearing, App., infra, 27a, are

unreported. The trial court’s orders denying respondents’ mo-
tions for summary judgment, App., infra, 22a-24a, are unre-

ported.

JURISDICTION

The Court of Appeals of Texas rendered its judgment on

January 5, 2006, and denied petitioners’ timely petition for

rehearing on May 18, 2006. The Texas Supreme Court de-
nied petitioners’ timely petition for review on December 1,

2006, and denied petitioners’ timely petition for rehearing on

February 16, 2007. This Court has jurisdiction under 28
U.S.C. § 1257(a).

CONSTITUTIONAL PROVISION INVOLVED

The First Amendment to the Constitution provides:
“Congress shall make no law respecting an Establishment of

Religion, or prohibiting the free exercise thereof; or abridg-

ing the freedom of speech . . . .” U.S. Const. amend. I.

STATEMENT

Petitioner The Local Church is a relatively small group

of Christian churches. Petitioner Living Stream Ministry is a
publisher established to serve those churches and the general

Christian public. Respondent Harvest House is a publishing

company that published a book written by respondents John
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Ankerberg and John Weldon entitled Encyclopedia of Cults

and New Religions.1

The introduction to the Encyclopedia states that “the

groups contained herein deserve the title ‘cult,’” and then at-
tributes certain characteristics to cults, including the alleged

practice of engaging in fraud, drug smuggling, prostitution,

rape, physical beating, molestation of children, and murder.
App., infra, 8a-9a. The Local Church is one of the so-called

cults described in the Encyclopedia, on pages 211-12 of the

book. Id. at 6a, 20a.

The gist of the defamation claim brought by The Local

Church against Harvest House was that the inclusion of The

Local Church among the “cults” listed in the Encyclopedia

was an actionable false statement of fact, because the word

“cult” as defined in the opening material of the Encyclopedia

was not a mere theological pejorative, but rather a shorthand
encapsulating the characteristics of groups that engaged in

specifically articulated criminal behavior. App., infra, 9a,

20a. Harvest House moved for summary judgment three dif-
ferent times before two different judges, and in each instance

summary judgment was denied by the trial court. The Texas

Court of Appeals reversed, and the Supreme Court of Texas
declined review.

Relying on this Court’s opinion in Serbian Eastern Or-

thodox Diocese v. Milivojevich, 426 U.S. 696 (1976), the
Court of Appeals held that the word “cult” was not action-

able, reasoning that “[u]nder the Establishment Clause of the

1 For brevity, the Petitioners are referred to collectively throughout

this Petition as “The Local Church,” Respondents collectively as

“Harvest House,” and the Encyclopedia of Cults and New Relig-

ions as the “Encyclopedia.” Although the Petitioner churches re-

gard themselves as “local churches,” they and Living Stream Min-

istry do not refer to themselves collectively as the “The Local

Church.” The use of that collective term is adopted here as it is

used in the Encyclopedia to refer to Petitioners.
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First Amendment, civil courts are prohibited from deciding
theological matters, or interpreting religious doctrine, or

making matters of religious belief the subject of tort liabil-

ity.” App., infra, 10a. The court further held that the alleg-
edly defamatory material in the Encyclopedia was not “of

and concerning” The Local Church.

REASONS FOR GRANTING THE PETITION

I. Review Is Warranted To Resolve The Confusion In

The Lower Courts Over The Extent To Which The

Establishment Clause Bars The Imposition Of Tort

Liability For False And Libelous Statements Of Fact

Directed At Religious Groups.

A. The defamation claim of The Local Church and

the holding below.

The Local Church was defamed by being labeled a

“cult” as that term would have been understood by the ordi-
nary reasonable reader, given the defining language supplied

by Harvest House in its description of the “characteristics of

cults.”

The ruling below artificially dissected the claim of The

Local Church in an analysis that arbitrarily segregated the

word “cult” from the Encyclopedia’s list of specific criminal
behaviors defining the characteristics of cults. The court be-

low treated the word “cult” as an exclusively theological

term, and as thus insulated from defamation claims by the
doctrine of ecclesiastical abstention, and then treated the spe-

cific criminal behaviors listed in the Encyclopedia as not “of

and concerning” The Local Church, and as thus beyond the
ken of the defamation claim. App., infra, 10a-21a. This was

constitutional error.

The word “cult” might be used in some contexts purely
as a theological term, expressing opinions that cannot form

the predicate for a defamation action. As many courts na-

tionwide have recognized, however, the world “cult” also has
a connotation in common language usage and in the public
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mind associated with illicit and criminal behavior, such as
brainwashing, abduction, physical assault, sexual abuse, sui-

cide, and murder.2 And the Local Church rested its defama-

tion claim on the fact that this common understanding was
reinforced by Harvest House’s introductory material, which

listed violent criminal behaviors purportedly describing the

“characteristics of cults.”

2
See Kennedy v. Children’s Serv. Soc’y of Wis., 17 F.3d 980, 984

(7th Cir. 1994) (“[I]t is clear that Gaunt’s statements that the Ken-

nedys were unsuitable parents because they belonged to a cult

could give rise to a claim of defamation.”); New Testament Mis-

sionary Fellowship v. E.P. Dutton & Co., 491 N.Y.S.2d 626, 628

(N.Y. App. Div. 1985) (holding that book describing cults and op-

pressive practices of cults was actionable, noting that the publica-

tion operated to “tar all the groups covered by the book with the

same brush, citing language that is libelous per se, for example:

that they use mind control to ensnare young people ‘who sign over

their lives and property to con men they have been duped into be-

lieving are the Messiah’; ‘parents are blackmailed into contributing

large sums of money to the cult’” And holding that: “No innuendo

is necessary to bring out the defamatory character of such words. It

is for a jury to determine whether these words, directed generally

to the ‘cults’ covered in the book, would lead the reasonable reader

to believe, in the context of the whole book, that the plaintiffs had

indulged in these practices.”); Landmark Educ. Corp. v. Conde

Nast Publ’g Inc., 23 Media L. Rep. 1283 (N.Y. Sup. Ct. 1994)

(holding actionable an article stating that plaintiff is among Amer-

ica’s “most wanted cults”); Hooper v. Pitney Bowes, Inc., 895

S.W.2d 773 (Tex. App. 1995) (being labeled a “cultist” or “cult-

like” held actionable). But see Sands v. Living Word Fellowship,

34 P.3d 955, 960 (Alaska 2001) (holding, in a case that did not in-

volve the type of specific allegations of criminal misconduct at is-

sue in Harvest House, that “[i]t is not factually verifiable whether a

certain church is a ‘cult’ or whether church members are ‘cult re-

cruiters.’ Instead, these are statements of religious belief and opin-

ion.”).
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The Local Church thus did not argue below, and does
not maintain here, that it was defamed merely by having been

labeled a “cult” by Harvest House. Yet The Local Church has

never acquiesced in the claim advanced by Harvest House,
and accepted by the court below, that The Local Church’s

defamation claim rests either on the singular word “cult,”

considered in isolation, or on the explanatory material de-
scribing the “characteristics of cults” in terms that include

specific criminal behavior, considered in isolation.

To the contrary, the defamation claim of The Local
Church rests on the argument that the label “cult” and the

specific criminal acts listed as among the characteristics of

cults operate in combination to defame The Local Church.
That combination simultaneously: (1) eliminated any cogent

objection that Harvest House was immunized from this

defamation claim by the “ecclesiastical abstention” line of
Establishment Clause cases; (2) supplied the actionable de-

famatory content supporting the defamation claim, by basing

the claim on objective facts capable of proof or disproof; and
(3) rendered the defamatory content “of and concerning” The

Local Church.

A chapter in the Encyclopedia was dedicated to The Lo-
cal Church, and the Encyclopedia flatly stated that “the

groups contained herein deserve the title [cult].’” App., in-

fra, 8a. The accusation that The Local Church was a “cult”
was thus manifestly “of and concerning” The Local Church.

In reaching its judgment that under the Establishment Clause

the term “cult” was not actionable, it simply did not matter to
the court below that the word “cult” often carries a popular

connotation associated with criminal activity, or that the in-

troductory material in the Encyclopedia contained specific
narrowing language that included a catalogue of specific

criminal activity defining the characteristics of cults.3

3 Thus, the opening paragraph of the opinion below purported to

encapsulate the ruling by stating: “Because we agree that the pas-
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Harvest House argued below that the Introduction to the
Encyclopedia included the caveat that not every cult listed in

the volume possessed all the characteristics of cults identified

in the Introduction. App., infra, 13a-14a. This is beside the
point, either as a constitutional or a common-law matter.4 All

sages in the book that refer to the church are not, as a matter of

law, defamatory, we reverse the judgment of the trial court and

render judgment that the church take nothing from the publishers

and authors.” App., infra, 5a (emphasis added). Similarly, in the

paragraph of the opinion below that frames the structure and logic

of the issues as the court conceptualized them, the court stated:

In their motion for summary judgment, the publisher and

authors argue that the Introduction section of the book

cannot be defamatory, as a matter of law, because (1) “the

foundational context of the Encyclopedia centers on doc-

trinal and apologetic issues of theology,” and (2) the in-

troduction cannot be reasonably interpreted to defame

every group in the book. To determine these issues, we

consider first whether the label “cult” is actionable. Then,

we turn to the issue of whether the negative attributes and

practices attributable to “cults” are actionable.

App., infra, 10a. This passage clearly indicates that the court be-

low understood the propriety of granting the motion for summary

judgment as turning on the question of defamatory content, a ques-

tion that was influenced both by whether the Encyclopedia’s pur-

ported “foundational context” “centers on doctrinal and apologetic

issues of theology” and by whether being labeled a “cult” and be-

ing tarred with the negative attributes and practices attributed to

“cults” was actionable.
4 The lower court’s invocation of the so-called “group libel” doc-

trine, see App., infra, 14a-16a, 21a, is irrelevant to the constitu-

tional review sought in this Court, and is a doctrinal red herring. At

the threshold, this suit was never properly understood as a “group

libel” case at all. In a true “group libel” case, a plaintiff who is not

named in a communication asserts the right to sue for defamatory

statements that target a collective group, positing that as a member

of the group the plaintiff was individually defamed. See 1 Robert
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the groups catalogued in the book must have been understood
by the average reader as possessing at least some of the ar-

ticulated “characteristics of cults,” or they would not have

been included in the book in the first place. Indeed, the rea-
sonable reader would assume that all of the groups possessed

such characteristics in sufficient measure to warrant inclu-

sion.

In erroneously bifurcating the claim of The Local

Church into two parts, and in erroneously invoking the eccle-

siastical abstention line of precedent, the court below uncon-
stitutionally preempted the opportunity of The Local Church

to argue to a jury that in the context of the Encyclopedia, it

was the secular meaning of the word “cult” as defined by
Harvest House itself that would have been communicated to

the average reader.

B. The holding below drew on this Court’s “ecclesi-

astical abstention” cases, all of which have been

limited to disputes over church property and

church governance.

Relying on Serbian Eastern Orthodox Diocese v. Milivo-

jevich, 426 U.S. 696 (1976), one of the landmark cases in this

Court’s series of “ecclesiastical abstention” rulings, the court
below reasoned that “[u]nder the Establishment Clause of the

First Amendment, civil courts are prohibited from deciding

theological matters, or interpreting religious doctrine, or

D. Sack, SACK ON DEFAMATION § 2.9.1, at 2-133 (3d ed. 1999)

(“The danger of permitting lawsuits where the plaintiff is not spe-

cifically identified is particularly acute in the circumstance of

‘group libel.’”) (emphasis added); see also Eskew v. Plantation

Foods, Inc., 905 S.W.2d 461, 462 (Tex. App. 1995). Here, in con-

trast, The Local Church was identified by name as a cult. If the

world “cult” is actionable (with its meaning amplified by popular

understanding and/or the context supplied by the Introduction to

the Encyclopedia), then The Local Church is an appropriate plain-

tiff, and no discussion of “group libel” is required.
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making matters of religious belief the subject of tort liabil-
ity.”5 App., infra, 10a.

The ecclesiastical abstention doctrine invoked by the

court below traces its beginnings to Watson v. Jones, 80 U.S.
(13 Wall.) 679 (1872), which posed an oft-recurring question

in church disputes: who owns the church after a schism in

which the members of the church divide into two distinct
bodies? When such a dispute arises, ecclesiastical tribunals

will often be the first to rule on the question. In Watson, this

Court held that “whenever the questions of discipline or of
faith, or ecclesiastical rule, custom, or law have been decided

by the highest of these church judicatories to which the mat-

ter has been carried, the legal tribunals must accept such de-
cisions as final, and as binding on them, in their application

to the case before them.” 80 U.S. at 727. The principles an-

nounced in Watson presaged First Amendment develop-
ments, and have now been absorbed into constitutional law as

orthodox Establishment Clause doctrine. As Watson ele-

gantly explained, “[t]he law knows no heresy, and is commit-
ted to the support of no dogma, the establishment of no sect.”

Id. at 728.

It has long been clear, however, that the core principle
articulated in Watson does not inexorably divest secular

courts of the power to adjudicate disputes involving religious

5 In Milivojevich, the issue was whether a bishop had been prop-

erly removed as head of a diocese, an issue that would determine

control of valuable church assets. The Court held that “where reso-

lution of the disputes cannot be made without extensive inquiry by

civil courts into religious law and polity, the First and Fourteenth

Amendments mandate that civil courts shall not disturb the deci-

sions of the highest ecclesiastical tribunal within a church of hier-

archical polity, but must accept such decisions as binding on them,

in their application to the religious issues of doctrine or polity be-

fore them.” Milivojevich, 426 U.S. at 709, citing Maryland & Vir-

ginia Fellowship of Churches of God v. Church of God at Sharps-

burg, Inc., 396 U.S. 367, 369 (1970).
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parties in which a claimant seeks the enforcement of ordinary
legal rights. In Gonzalez v. Roman Catholic Archbishop of

Manila, 280 U.S. 1 (1929), for example, the dispute was over

entitlement to certain income under a will that turned upon an
ecclesiastical determination as to whether an individual

would be appointed to a chaplaincy in the Roman Catholic

Church. Justice Brandeis, writing for a unanimous Court, re-
jected the Archbishop’s claim that secular courts lacked ju-

risdiction to adjudicate the issue because the claim implicated

“spiritual property of a perpetual character subject to the ju-
risdiction of the ecclesiastical forum, and that thereby . . .

was removed from the jurisdiction of secular courts.” Id. at

15-16. In so doing, Justice Brandeis explained:

The objection is not sound. The courts have jurisdic-

tion of the parties. For the archbishop is a juristic

person amenable to the Philippine courts for the en-
forcement of any legal right; and the petitioner as-

serts such a right. There is jurisdiction of the sub-

ject-matter; for the petitioner’s claim is, in sub-
stance, that he is entitled to the relief sought as the

beneficiary of a trust.

Id. at 16. In the subsequent line of decisions navigating be-
tween Watson and Gonzales, this Court has consistently held

that the First Amendment forbids interpretation by secular

courts of theological principles, or inquiries into the truth or
falsity of religions claims, but permits application of neutral

principles of law to adjudicate ordinary legal claims of reli-

gious parties. At the heart of this body of law there rests the
fundamental principles that (1) secular courts in America

may not determine the truth, falsity, or plausibility of a reli-

gious claim, but (2) religious institutions, no less than secular
institutions, are entitled to enjoy the attention and protection

of secular courts with respect to their secular claims.
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C. This Court has never extended the ecclesiastical

abstention doctrine to arenas outside the narrow

domain of church property and governance dis-

putes, much less to defamation law.

This Court has never extended the ecclesiastical absten-

tion doctrine outside the narrow domain of disputes over

church property and church governance. Nor should it.

All of the Court’s cases applying this doctrine have in-

volved disputes among competing factions within religious

organizations over ownership of church property and assets,
which followed disputes between those factions over who

constituted the authentic leadership of the religious body

claiming ownership. See, e.g., Jones v. Wolf, 443 U.S. 595
(1979); Milivojevich, 426 U.S. at 709; Maryland & Virginia

Fellowship of Churches of God v. Church of God at Sharps-

burg, Inc., 396 U.S. 367 (1970); Presbyterian Church in the

United States v. Mary Elizabeth Hull Mem’l Presbyterian

Church, 393 U.S. 440 (1969); Kedroff v. St. Nicholas Cathe-

dral, 344 U.S. 94 (1952). There is a kind of “spiritual feder-
alism” at work in these ecclesiastical abstention cases, a def-

erence to religious authorities to decide religious controver-

sies.

Religious groups, however, are also part of civil society.

Land is land, a trust is a trust, and a bank account is a bank

account. Title and ownership must vest somewhere, and civil
courts can and must at times adjudicate such property dis-

putes even when the litigants are religious parties. To hold

otherwise would deny to religious disputants the ordinary
benefits of the rule of law.6

6
See, e.g., Jones, 443 U.S. at 602 (“The State has an obvious and

legitimate interest in the peaceful resolution of property disputes,

and in providing a civil forum where the ownership of church

property can be determined conclusively.”), citing Presbyterian

Church, 393 U.S. at 445.
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What is true for the law of property is true for the law of
torts. The ecclesiastical abstention doctrine should be kept in

alignment with other First Amendment doctrines. In free

speech cases, this Court has repeatedly held that journalists
are not exempt from generally applicable neutral laws.7 The

same principle applies in the context of religion.8 The eccle-

siastical abstention doctrine should not impose any super-
immunity from defamation over and above the neutral rules

of civil liability that already apply as a matter of common-

law and Free Speech Clause doctrine.

When a church is branded a “cult,” and when that brand-

ing includes an imputation of purportedly defining character-

istics encompassing criminal acts such as prostitution, rape,
beating, child molestation, and murder, the ordinary com-

mon-law and constitutional law principles governing modern

defamation actions provide ample space for a judge and jury
to determine liability without encroaching on the spiritual

sovereignty of ecclesiastical tribunals, venturing into the in-

7 In Cohen v. Cowles Media Co., 501 U.S. 663 (1991), for exam-

ple, the Court refused to engraft a First Amendment defense onto a

promissory estoppel claim brought against a newspaper that vio-

lated a promise of confidentiality it had granted to a source. The

Court stated that “generally applicable laws do not offend the First

Amendment simply because their enforcement against the press

has incidental effects on its ability to gather and report the news.”

Id. at 669. See also Citizen Publ’g Co. v. United States, 394 U.S.

131, 138-40 (1969) (sustaining application of antitrust laws to the

press); Oklahoma Press Publ’g Co. v. Walling, 327 U.S. 186, 192-

94 (1946) (sustaining application of the Fair Labor Standards Act

to the press); Associated Press v. United States, 326 U.S. 1, 19-23

(1945) (sustaining application of antitrust laws to the press); Asso-

ciated Press v. NLRB, 301 U.S. 103, 120-21 (1937) (sustaining ap-

plication of the National Labor Relations Act to the press).
8

See Jimmy Swaggart Ministries v. Bd. of Equalization, 493 U.S.

378, 389-92 (1990) (sustaining generally applicable sales tax even

as applied to religious books and merchandise).
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terpretation of religious canon, or engaging in judgments of
theology.

D. This Court has previously rejected broad First

Amendment immunity from defamation claims.

In Milkovich v. Lorain Journal Co., 497 U.S. 1 (1990),

the Court held that the Free Speech Clause does not impose

an independent constitutional defense to defamation liability
for any statement couched as an “opinion,” over and above

the core common-law and constitutional doctrines that al-

ready have built into them the elemental requirement that
defamation liability be predicated on a false statement of fact.

Id. at 19-20.

This Petition presents the Establishment Clause sequel to
Milkovich. The Establishment Clause should not be im-

pressed to perform the service that this Court in Milkovich

held should not be performed by the Free Speech Clause, let-
ting in through the back door a doctrine that this Court has

already shut out through the front. The point of Milkovich

was that the First Amendment does not insulate from defa-
mation liability any statement simply because the statement

is couched as “opinion,” but rather permits the imposition of

liability for statements that may have the trappings of opinion
but actually communicate defamatory statements of fact.

No different rule should be imposed under the Estab-

lishment Clause. Statements with the trappings of “religious
opinion” should not be protected when they are not true

“opinions” at all, but rather statements that communicate de-

famatory statements of fact. To be sure, a defamation suit
should not be used as a back-handed vehicle for collateral re-

view of the judgment of a church tribunal on issues of faith

and morals. But a defamation suit may be used to determine
whether an author has libeled a church, so long as the ordi-

nary rules of defamation law, rules that already require such

fundamental elements as a “false statement of fact of and
concerning the plaintiff,” are satisfied. No theological expo-
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sition is required to determine the truth or falsity of the accu-
sation that a church is among a group of cults that engage in

prostitution, rape, or murder.

Our system of justice should distinguish between defa-
mation suits and heresy trials. Defamation actions should be

governed by Milkovich, not Milivojevich. In Milkovich, this

Court held that the Constitution did not require state courts to
allow a defendant to escape scot-free from the liability that

would attach to an otherwise actionable false statement of

fact merely because that statement is embedded within a lar-
ger communication couched as “opinion” or “commentary.”

The Establishment Clause should likewise not be understood

to create such a prophylactic zone of immunity for otherwise
actionable statements embedded within a larger communica-

tion couched as “religious opinion” or “religious commen-

tary.”

As many courts nationwide have recognized, in the

popular mind the word “cult” has acquired a distinctly nega-

tive meaning.9 This meaning surely does not derive from any
widespread public understanding regarding the common

theological traits of cults. Theology and doctrine are not what

give cults a bad name. Manifestly, the defamatory character
of the word “cult” derives instead from the widespread asso-

ciation of “cults” in the popular mind with illicit and criminal

behavior, a defamatory meaning that was specifically rein-
forced in this case through the Encyclopedia’s use of defin-

ing language.

The court below accepted and gave dispositive weight to
Harvest House’s self-serving characterization of its book as

centered on religious doctrine and theology. The Local

Church disputes the characterization of the Encyclopedia as a
work of theology, and instead characterizes it as a guide to

cults. But in the end, even if the Encyclopedia is treated as

centered on theology, this in no way prevents it from also

9 See the cases cited in n.2, supra.
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containing false statements of facts that are actionable as
defamation. No amount of inclusion of theological material

mutes or masks the hard factual accusation that The Local

Church is a “cult” within the meaning of that term as com-
monly understood by the average reader and as defined by

the Encyclopedia itself. This label, as used by the Encyclope-

dia, was a defamatory communication carrying secular mean-
ing about—i.e., “of and concerning”—The Local Church.

E. There is a conflict among the lower courts.

Lower courts that have faced the issues raised by this Pe-
tition are divided, and lower court doctrine is in disarray. The

Supreme Courts of Virginia, Montana, and Oklahoma, the

United States Court of Appeals for the Sixth Circuit, and
numerous lower state and federal courts, follow the approach

of the court below, treating the Religion Clauses and the

principle of ecclesiastical abstention as imposing heightened
standards that prohibit or significantly frustrate efforts by

plaintiffs to adjudicate defamation claims arising in religious

contexts. In contrast, the highest courts of Iowa, Massachu-
setts, Pennsylvania, and the District of Columbia, along with

numerous lower state and federal courts, follow the position

advocated in this Petition.

In Cha v. Korean Presbyterian Church of Washington,

553 S.E.2d 511, 516 (Va. 2001), the Supreme Court of Vir-

ginia dealt with a defamation claim in which a church pastor
was defamed by a church deacon’s statement that the plain-

tiff “borrowed over $100,000 from believers and has not re-

turned the money.” Id. at 609. Notwithstanding that such a
defamatory allegation of financial misconduct would nor-

mally be treated as “defamation per se” under Virginia law,

the court held the action absolutely barred by ecclesiastical
abstention principles, taking the extreme position that the

Free Exercise Clause “divests a civil court of subject matter

jurisdiction to consider a pastor’s defamation claims against a
church and its officials.” Id. at 615. The Supreme Court of

Montana in Rasmussen v. Bennett, 741 P.2d 755, 758-59
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(Mont. 1987), held that it would violate the Free Exercise
Clause to allow an action for libel or slander to proceed in a

case involving accusations of adultery by a church member.

In Hadnot v. Shaw, 826 P.2d 978 (Okla. 1992), the Supreme
Court of Oklahoma rejected tort claims by terminated church

members, including defamation claims arising from allegedly

false charges of fornication allegedly published to persons
outside the church, holding that “[w]ithin the context of ec-

clesiastical discipline, churches enjoy an absolute privilege

from scrutiny by secular authority.” Id. at 987.

In Yaggie v. Indiana-Kentucky Synod, Evangelical Lu-

theran Church in America, 64 F.3d 664 (Table), 1995 WL

499468 (6th Cir. Aug. 21, 1995), the Sixth Circuit held that
the Religion Clauses erected a jurisdictional bar to adjudica-

tion of a defamation dispute arising in a religious context,

even though the defamatory statements included statements
that would clearly have been otherwise actionable, such as

statements that the plaintiff should seek psychiatric treat-

ment. The Sixth Circuit gleaned its absolutist position from
this Court’s holdings in cases such as Milivojevich, Gonzalez,

and Presbyterian Church, treating those cases as divesting

federal courts of the power to hear defamation claims arising
from statements made in the context of religious disputes

even when “‘the alleged defamatory statements do not ex-

press any religious principles or beliefs.’” 1995 WL 499468,
at *3, quoting Yaggie v. Indiana-Kentucky Synod Evangelical

Lutheran Church in America, 860 F. Supp. 1194, 1199 (W.D.

Ky. 1994). Numerous lower courts similarly adopt the posi-
tion that the Religion Clauses impose such sweeping immu-

nity from defamation claims.10

10 In Higgins v. Maher, 258 Cal. Rptr. 757 (Cal. App. 1989), the

court held that a plaintiff priest had pleaded facts sufficient to sup-

port causes of action for defamation, invasion of privacy, and in-

tentional infliction of emotional distress against a defendant

bishop, arising from allegedly false accusations leveled against the

priest by the bishop. The court held that the Religion Clauses
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Standing in conflict with the rulings and rationales iden-
tified above, the Supreme Court of Iowa in Kliebenstein v.

Iowa Conference of United Methodist Church, 663 N.W.2d

404 (Iowa), cert. denied, 540 U.S. 977 (2003), dealt with a
defamation action brought by member of a church against a

would not bar the imposition of tort liability for tortious activity

predicated on physical harm, such as battery or false imprison-

ment. Id. at 761. The court held, however, that causes of action

such as defamation were barred by the Religion Clauses of the

First Amendment, even though they would otherwise constitute ac-

tionable civil wrongs. Id. In Schoenhals v. Mains, 504 N.W.2d

233, 236 (Minn. Ct. App. 1993), the court invoked the doctrine of

ecclesiastical abstention to bar a defamation claim that was based

in part on the statement that the plaintiff had engaged in “[d]irect

fabrication of lies with the intent to hurt the reputation and the es-

tablishment” of the Church, noting that while the statement was

“unrelated to church doctrine on its face,” the statement neverthe-

less related to the Church’s reasons and motives for terminating

the plaintiffs from the church, and was thus rendered not action-

able under the Religion Clauses. In Downs v. Roman Catholic

Archbishop of Baltimore, 683 A.2d 808 (Md. Ct. Spec. App.

1996), a Maryland Court noted the lack of guidance from this

Court, observing that “[t]he Supreme Court cases have not, them-

selves, involved situations like that now before us—a suit for

money damages based on a tort such as defamation—but rather

have concerned, more directly, issues of church structure, govern-

ance, or property, including the selection of clergy.” Id. at 811.

The court dismissed a defamation claim arising from allegations of

sexual misconduct by a priest, stating that “[n]onetheless, the

withdrawal of ecclesiastical controversies from civil jurisdiction

has been a broad one,” citing with approval decisions following

the absolutist approach, such as the decision of the Sixth Circuit in

Yaggie. Id. See also Klagsbrun v. Va’ad Harabonim of Greater

Monsi, 53 F. Supp. 2d 732, 741 (D.N.J. 1999); Farley v. Wis.

Evangelical Lutheran Synod, 821 F. Supp. 1286, 1290 (D. Minn.

1993); Brazauskas v. Fort Wayne-South Bend Diocese, Inc., 714

N.E.2d 253 (Ind. Ct. App. 1999); McManus v. Taylor, 521 So. 2d

449, 451 (La. Ct. App. 1988).
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church leader that arose from strife within the church. The
church leader, a minister, had defamed the church member

by referring to him as “the spirit of Satan” in a letter that was

circulated outside the confines of the church to the general
public within the local community. Id. at 405. The Iowa Su-

preme Court rejected the claim that the phrase “the spirit of

Satan” was a “purely ecclesiastical term, deriving its mean-
ing from religious dogma.” Id. at 406.

The court noted that as a general rule secular courts have

no jurisdiction over, and no concern with, purely ecclesiasti-
cal questions and controversies, including membership in a

church organization, but they do have jurisdiction as to civil,

contract, and property rights which are involved in or arise
from a church controversy. Thus, Iowa’s courts could not en-

tertain a case that involved solely the discipline or excom-

munication of the church member. Nor, the court held, would
the libel claim brought by the plaintiff have been viable had

the matter been divulged solely to the members of the church

itself. But the fact that the defamatory letter was published
outside the congregation, the court reasoned, weakened this

ecclesiastical shield. The Iowa Court held that the critical

question was whether the phrase “spirit of Satan” could also
have a secular meaning “that could be applied in a civil suit

for defamation without treading on—or wading into—

religious doctrine.” Id. at 407-08. The court held that, while
the term may have had religious roots, it also carries a com-

mon, and largely unflattering, secular meaning.11 The court

accordingly held that the case should proceed to a jury trial.

So too, in Madsen v. Erwin, 481 N.E.2d 1160 (Mass.

1985), the Supreme Judicial Court of Massachusetts held that

“[u]nder the banner of the First Amendment provisions on re-
ligion, a clergyman may not with impunity defame a person,

11
Id. at 408, citing Johnston v. Luebbers, 288 F.3d 1048, 1061 (8th

Cir. 2002); Howard v. Covenant Apostolic Church, Inc., 705

N.E.2d 385, 388 (Ohio Ct. App. 1997).
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intentionally inflict serious emotional harm on a parishioner,
or commit other torts. The First Amendment religion provi-

sions contain two concepts, ‘freedom to believe and freedom

to act. The first is absolute but, in the nature of things, the
second cannot be. Conduct remains subject to regulation for

the protection of society.’” Id. at 726-27, quoting Cantwell

v. Connecticut, 310 U.S. 296, 303-04 (1940).12

The decision below is similarly in conflict with the prin-

ciples announced by the Supreme Court of Pennsylvania in

Bear v. Reformed Mennonite Church, 341 A.2d 105 (Pa.
1975), in which the court held cognizable various tort claims

arising from a religious shunning, holding that the “‘shun-

ning’ practice of appellee church and the conduct of the indi-
viduals may be an excessive interference within areas of

‘paramount state concern,’ i.e., the maintenance of marriage

and family relationship, alienation of affection, and the tor-
tious interference with a business relationship, which the

courts of this Commonwealth May have authority to regulate,

even in light of the ‘Establishment’ and ‘Free Exercise’
clauses of the First Amendment.” Id. at 107.

Similarly, the District of Columbia Court of Appeals in

Lipscombe v. Crudup, 888 A.2d 1171 (D.C. 2005), held that
Milivojevich and related ecclesiastical abstention cases did

not bar a defamation action arising from a church dispute,

holding that the “otherwise religious relationship” of a pastor
to a church member did not immunize the pastor from allega-

tions of “‘secular behavior’ tortious in nature” (in that case,

12
But see Hiles v. Episcopal Diocese of Mass., 773 N.E.2d 929,

936-38 (Mass. 2002) (in a defamation claim brought by an Episco-

pal priest arising from statements accusing him of adultery and

sexual misconduct, the court held that if the defamatory statement

arises in the direct context of internal disciplinary procedures im-

plicating the church-minister relationship, an absolute bar to defa-

mation claims exists.).
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allegations that defendant had committed sexual harassment).
Id. at 1174.

Numerous lower court decisions similarly support the

position advanced by The Local Church in this Petition.13 In

13 The court in House of God Which is the Church of the Living

God, the Pillar and Ground of the Truth Without Controversy, Inc.

v. White, 792 So. 2d 491 (Fla. Dist. Ct. App. 2001), held that a

defamation action against a pastor was not barred when the pastor

accused a church member of being a “slut” in the presence of other

clergypersons and parishioners while they stood at the church altar,

noting that it was “well-settled that a court may hear an action if it

will involve the consideration of neutral principles of law.” Id. at

493. See also Briggs & Stratton Corp. v. Nat’l Catholic Reporter

Publ’g Co., 978 F. Supp. 1195, 1198 (E.D. Wis. 1997) (“After

considering the defendants’ arguments and authorities this court

finds that it has subject matter jurisdiction over this lawsuit. Dis-

position of this suit will not inevitably involve analysis of church

teachings and policies. Most of the statements at issue address the

plaintiff’s present and future business decisions, as well as the so-

cial and economic consequences of those actions. Analysis of these

issues will involve the application of ‘neutral principles of law,’

and to that extent excessive government entanglement with relig-

ion need not result. . . . [T]o the extent that the articles can be con-

strued as charging the plaintiffs with dishonorable or unethical

conduct in their business operations, not related to religion per se,

their claims will go forward.”); LeGrande v. Emmanuel, 889 So.

2d 991, 994 (Fla. Dist. Ct. App. 2004) (reversing dismissal of

defamation lawsuit that was based in part on defendants’ assertion

that the plaintiffs, a minister and his wife, had used money stolen

from their church to buy a luxury automobile, because the “suit in-

volve[d] a neutral principle of tort law that does not involve ‘ex-

cessive’ entanglement in internal church matters or in the interpre-

tation of religious doctrine or ecclesiastical law”); Callahan v.

First Congregational Church Of Haverhill, 808 N.E.2d 301, 313-

14 (Mass. 2004) (differentiating between claims that were inextri-

cably related to the Church disciplinary process, and thus outside

the jurisdiction of a secular court, and allegations outside the

church disciplinary process that could be actionable); Holy Spirit
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at least one case rendered since Harvest House, a lower court
has distinguished and refused to follow the decision below.

In Dr. R.C. Samanta Roy Inst. of Sci. & Tech., Inc. v. Lee En-

ters., Inc., 2006 WL 3692361 (E.D. Wis. 2006), the court
characterized Harvest House as “holding that the act of label-

ing the church as a ‘cult’ in the book’s introduction was not

actionable as libel, because the truth or falsity of the state-
ment depended upon one’s religious beliefs, which was an

ecclesiastical matter that could not be tried in a court of law,”

and refused to follow the decision, holding instead that in
context before it the word “cult” could be actionable, and

noting that “a decision of the Seventh Circuit, which is bind-

ing on this court, holds that stating that one belongs to a cult
can give rise to a claim of defamation.” Id. at *3, *4.

This Court’s guidance is much-needed. The Court’s in-

tervention will serve the national interest in sound application
of the First Amendment, and serve the interests of churches

and religious organizations in the fair and even-handed appli-

cation of defamation laws.

Ass’n for Unification of World Christianity v. Harper & Row, Pub-

lishers, Inc., 420 N.Y.S.2d 56, 60 (N.Y. Sup. Ct. 1979) (“The court

agrees with plaintiffs that where the issue involves the validity of a

religious denomination’s beliefs, the First Amendment would bar

such a claim, as it would embroil the state in an inquiry into the

truth or falsity of beliefs or teachings; however, the alleged libel-

ous statements involved in the case at bar do not involve the valid-

ity of beliefs and practices. The author is not concerned with

whether the Reverend Sun Myung Moon is the true Messiah or

whether the teachings of the Church are the word of God or the

word of the Devil. The case is analogous to a situation where a

given Church would be charged with taking its members money

and lining the pockets of its clergy. It is a far cry from a situation

where a state cannot refuse to license a motion picture on the

ground that it is sacrilegious, to say that a religious institution is

barred from bringing any claim for defamation.”).
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II. This Case Provides An Appropriate Vehicle For This

Court To Resolve The Conflict Among The Lower

Courts And To Repudiate Interpretations Of The Es-

tablishment Clause That Penalize Religious Plaintiffs

And Place The Ecclesiastical Abstention Doctrine In

Unnecessary Tension With The Free Exercise And

Free Speech Clauses.

A. Sweeping Establishment Clause immunity may

violate the Free Exercise and Free Speech

Clauses.

In wrongly treating the Establishment Clause as impos-

ing sweeping immunity from defamation rules that would

otherwise apply, lower courts do more than simply extend the
ecclesiastical abstention doctrine beyond its normal reach. To

the extent that such decisions treat the religious subject mat-

ter of the dispute or the religious identity of the plaintiff as
factors that influence the judgment about whether factual as-

sertions are actionable, the decisions violate the non-

discrimination principles of the Free Exercise and Free
Speech Clauses. And to the extent that the importation of the

ecclesiastical abstention doctrine warps the application of

defamation law principles that would otherwise apply, such
decisions upset the carefully calibrated balance between the

vindication of individual reputation and the preservation of

robust public discourse that has evolved under the free
speech principles emanating from New York Times Co. v.

Sullivan, 376 U.S. 254 (1964), and it progeny.

Religious plaintiffs are as much entitled to the protec-
tions of the neutral principles of defamation law as non-

religious plaintiffs. See Everson v. Bd. of Educ. of Ewing

Twp., 330 U.S. 1, 16 (1947). This Court has on many occa-
sions held that the Establishment Clause may not be invoked

to justify discrimination against religious groups.14 When

14
See, e.g., Good News Club v. Milford Cent. School, 533 U.S. 98

(2001); Lamb’s Chapel v. Ctr. Moriches Union Free School Dist.,
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courts treat as somehow “special” defamatory statements
arising in the context of religion, the potential perils extend

beyond mere Establishment Clause overkill. By treating the

religious content of a defamation suit or the religious identity

of a plaintiff as the triggers for super-insulating protection,

courts violate the Free Exercise and Free Speech Clauses.15

In its modern defamation law decisions this Court has
sought to strike the appropriate balance between our nation’s

robust commitment to freedom of speech and the vital inter-

ests served by defamation law, which this Court has de-
scribed as reflecting “no more than our basic concept of the

essential dignity and worth of every human being—a concept

at the root of any decent system of ordered liberty.” Gertz v.

Robert Welch, Inc., 418 U.S. 323, 341 (1974), quoting

Rosenblatt v. Baer, 383 U.S. 75, 92 (1966) (Stewart, J., con-

curring).

Lower court decisions that penalize a defamation plain-

tiff because of plaintiff’s religious identity or the general re-

ligious context in which the offending defamatory statements
arose gratuitously inject an element of viewpoint discrimina-

tion into defamation law doctrine that violates well-

established Free Speech Clause principles. See R.A.V. v. City

of St. Paul, 505 U.S. 377, 391 (1992). Just as a dispropor-

508 U.S. 384, 393-94 (1993); Bd. of Educ. of Westside Cmty.

Schools (Dist. 66) v. Mergens, 496 U.S. 226 (1990); Widmar v.

Vincent, 454 U.S. 263 (1981).
15 If, for example, the book here had been the “Encyclopedia of

Violent Gangs,” and its opening passages had characterized “vio-

lent gangs” as engaging in activity such as prostitution, rape, beat-

ing, child molestation, drug smuggling, or murder, standard com-

mon-law and constitutional doctrines would not have mandated

dismissal. Similarly, if the book had been the “Encyclopedia of

Terrorist Groups,” and its opening passage had defined terrorist

groups as engaging in a similar litany of criminal behaviors, stan-

dard doctrines would not have mandated dismissal. No different

result should obtain when the book is an encyclopedia of cults.
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tionate concern for the Establishment Clause could not justify
denying to a student religious group its fair share of a state

university’s funding for student organizations and publica-

tions, a disproportionate concern for the Establishment
Clause cannot justify denying to a defamation plaintiff its fair

share of access to a state’s civil justice system and the protec-

tion of its defamation laws. Cf. Rosenberger v. Rector &

Visitors of Univ. of Va., 515 U.S. 819, 846 (1995) (“There is

no Establishment Clause violation in the University’s honor-

ing its duties under the Free Speech Clause.”).

Sound common-law and constitutional law principles al-

ready adequately distinguish between, on the one hand, ob-

jectively provable or disprovable statements of fact, which
are actionable as defamation, and, on the other hand, the

figurative, hyperbolic, or subjective characterization that are

not actionable. The cornerstone principle that secular courts
may not adjudicate theology, interpret religious canon, or

predicate legal liability on religious belief is not at all com-

promised by the sound application of ordinary neutral rules
of defamation law.

There may be cases, of course, in which the naked claim

that a religious group is a “cult” would require a court to ven-
ture into religious theology, doctrine, or belief.16 But the set

of such cases is exactly coterminous with the set of cases that

the common law and the Free Speech Clause would already
reject as not properly based on “false statements of fact.” See

Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 776-

77 (1986); Hustler Magazine v. Falwell, 485 U.S. 46, 57
(1988).17 The point here is that there will also be cases in

16
See Jones v. Wolf, 443 U.S. at 604 (“This is not to say that the

application of the neutral-principles approach is wholly free of dif-

ficulty.”).
17 The ecclesiastical abstention doctrine ought not be extended to

defamation cases at all. But if the doctrine is applied to defamation

cases, then its application should be limited, at most, to defamation
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which the accusation that a religious group is a “cult” (or
some similar pejorative) does not, in context, implicate reli-

gious theology, doctrine, or belief at all, because in context

the reasonable reader could and would conclude that the lan-
guage used was selected to communicate factual attributes—

such as engaging in specifically articulated criminal activ-

ity—that may be objectively proved or disproved as true or
false. In such cases, the Establishment Clause does not re-

quire the construction of a super-barrier to liability, and the

Free Exercise and Free Speech Clauses affirmatively forbid
that construction.

B. This case is an appropriate vehicle for resolving

the split among the lower courts and bringing

much-needed clarity to First Amendment doc-

trine.

This case presents an appropriate vehicle for resolving
the split among lower courts. The judgment below was an

amalgam of Establishment Clause interpretation, applying

the ecclesiastical abstention doctrine, and application of the
“of and concerning” doctrine of defamation law, which in its

modern form is itself a blend of common-law and Free

Speech Clause doctrines. In artificially dividing the claim of
The Local Church as it did, treating the word “cult” as sever-

able from the “characteristics of cults,” and in turn invoking

the Establishment Clause to immunize Harvest House from
liability for its use of the word “cult,” the court below placed

itself squarely within that group of lower courts that have

actions that arise from statements made internally within a church

tribunal or church governing process by the participants in that tri-

bunal or process. When, as here, the defamatory statement arises

entirely outside church tribunals and the processes of church gov-

ernance, there is simply no cogent argument for invoking a doc-

trine designed to ensure that secular courts do not second-guess re-

ligious authorities on their “adjudication” of matters theological.
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wrongly extended the concept of ecclesiastical immunity be-
yond its appropriate confines.

Cases that define the contours of the ecclesiastical ab-

stention doctrine will always, by definition, present the inter-
section of constitutional law and non-constitutional law prin-

ciples. That, indeed, is the basic focus of the doctrine—the

determination of the extent to which secular courts can or
cannot resolve a dispute through the application of neutral

legal principles that will not ensnare them in review of eccle-

siastical determinations.

When the ecclesiastical abstention doctrine is invoked in

the context of modern defamation suits, the interplay of con-

stitutional and non-constitutional doctrines is likely to be
constantly present in yet a second sense, because modern

defamation law has itself been heavily “constitutionalized.”

As defamation law has evolved in the wake of New York

Times Co. v. Sullivan, many elements of the common-law

cause of action for defamation are now an amalgam of com-

mon-law and constitutional law doctrine. Indeed, this is true
of the very common-law doctrine that comprised part of the

judgment below, the “of and concerning” requirement, which

is now a doctrine of constitutional dimension.18

18 Since New York Times Co. v. Sullivan, a large part of modern

defamation law has become an amalgam of constitutional law and

common-law principles. In a wide variety of defamation-law con-

texts (as well as in the various privacy torts that are cousins to

defamation), courts often treat common-law and constitutional-law

doctrines as co-mingled, making adjustments to tradition common-

law doctrines on the assumption that the gravitational pull of First

Amendment requires them. Issues concerning “defamatory mean-

ing” and the “of and concerning” doctrine partake of this intermin-

gling. Thus, while the common law did not allow a defamation suit

to be predicated on mere insult or hyperbole, this rule is now also

understood as mandated by the First Amendment itself. See Hus-

tler Magazine v. Falwell, 485 U.S. 46 (1988); Greenbelt Coop.

Publ’g Ass’n. v. Bresler, 398 U.S. 6 (1970). The same forces are at
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This Court can and should grant review of decisions at
the intersection of federal constitutional law and state com-

mon-law doctrines to resolve lower court conflicts and repu-

diate errant constitutional interpretations that operate to frus-
trate or deny litigants the common-law protections that they

would otherwise enjoy. This principle was applied most fa-

mously in Zacchini v. Scripps-Howard Broadcasting Co.,
433 U.S. 562 (1977), in which the Court held:

Even if the judgment in favor of respondent must

nevertheless be understood as ultimately resting on
Ohio law, it appears that at the very least the Ohio

court felt compelled by what it understood to be

federal constitutional considerations to construe and
apply its own law in the manner it did. In this event,

we have jurisdiction and should decide the federal

issue; for if the state court erred in its understanding
of our cases and of the First and Fourteenth

Amendments, we should so declare, leaving the

state court free to decide the privilege issue solely as
a matter of Ohio law.

work with the “of and concerning” requirement. While historically

this was a basic element of the common-law tort of defamation, it

is now a doctrine of constitutional stature. See, e.g., Rosenblatt,

383 U.S. at 82; Sullivan, 376 U.S. at 292. Lower courts routinely

treat the “of and concerning” doctrine as a constitutional require-

ment. See, e.g., Isuzu Motors Ltd. v. Consumers Union of United

States, Inc., 12 F. Supp. 2d 1035, 1044-45 (C.D. Cal. 1998); Auvil

v. CBS “60 Minutes”, 800 F. Supp. 928, 933, 937 (E.D. Wash.

1992); Blatty v. New York Times Co., 728 P.2d 1177 (Cal. 1986).

Normally, the constitutional elements of the doctrine operate as a

First Amendment “floor,” prohibiting the imposition of defamation

liability as a matter of constitutional law when the defamatory ma-

terial is not “of and concerning” the plaintiff. Yet as this Court

made clear in Milkovich, this Court will also review defamation

rulings that impose more First Amendment protection than is con-

stitutionally required. See Milkovich, 497 U.S. at 19-20.
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Id. at 568.

The rationale for granting review here is even stronger

than in Zacchini. Here, the claim is not simply that lower

courts are in conflict in their interpretation of the reach of the
ecclesiastical abstention doctrine. Rather, the claim is that

those lower courts on the side of this conflict that have in-

dulged in an excessive interpretation of the ecclesiastical ab-
stention doctrine are perniciously denying religious litigants

the access to neutral principles of defamation law that they

would otherwise enjoy, violating their rights under the Free
Exercise and Free Speech Clauses.

CONCLUSION

The petition for a writ of certiorari should be granted.
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IN THE

COURT OF APPEALS

FOR THE

FIRST DISTRICT OF TEXAS
_________________________________

NO. 01-04-00231-CV
_________________________________

HARVEST HOUSE PUBLISHERS, JOHN ANKERBERG,

AND JOHN WELDON, APPELLANTS

V.

THE LOCAL CHURCH, AN UNINCORPORATED AS-

SOCIATION; LIVING STREAM MINISTRY, A CALI-
FORNIA NON-PROFIT CORPORATION; THE CHURCH

IN HOUSTON, A TEXAS NON-PROFIT CORPORATION,

THE CHURCH IN ARLINGTON, A TEXAS NON-PROFIT
CORPORATION; CHURCH IN BEAUMONT, A TEXAS

NON-PROFIT CORPORATION; THE CHURCH IN COR-

PUS CHRISTI, A TEXAS NON-PROFIT CORPORATION;
THE CHURCH IN DALLAS, INC., A TEXAS NON-

PROFIT CORPORATION; CHURCH IN DENTON, INC.,

A TEXAS NON-PROFIT CORPORATION; THE LOCAL
CHURCH IN EL PASO, A TEXAS NON-PROFIT COR-

PORATION; THE CHURCH IN FORT WORTH, INC., A

TEXAS NON-PROFIT CORPORATION; THE CHURCH
IN HUNTSVILLE, INC., A TEXAS NON-PROFIT COR-

PORATION; THE CHURCH IN PLANO, A TEXAS NON-

PROFIT CORPORATION; CHURCH IN ODESSA A
TEXAS NON-PROFIT CORPORATION; THE CHURCH

IN RICHARDSON, A TEXAS NON-PROFIT CORPORA-

TION ; THE CHURCH IN SAN ANTONIO, INC., A
TEXAS NON-PROFIT CORPORATION; THE CHURCH

IN TEXARKANA A TEXAS NON-PROFIT CORPORA-

TION; THE CHURCH IN TYLER, A TEXAS NON-
PROFIT CORPORATION; THE CHURCH IN FORT

STOCKTON, A TEXAS NON-PROFIT CORPORATION;
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CHURCH IN LAREDO, A TEXAS NON-PROFIT COR-
PORATION; CHURCH IN ALBUQUERQUE, A NEW

MEXICO NON-PROFIT CORPORATION; THE CHURCH

IN ANAHEIM, A CALIFORNIA NON-PROFIT CORPO-
RATION; THE CHURCH IN ARCADIA, A CALIFORNIA

NON-PROFIT CORPORATION; THE CHURCH IN

CERRITOS, A CALIFORNIA NON-PROFIT CORPORA-
TION; THE CHURCH IN ATLANTA, INC., A GEORGIA

NON-PROFIT CORPORATION; THE CHURCH IN BA-

TON ROUGE, INC., A LOUISIANA NON-PROFIT COR-
PORATION; CHURCH IN BELLEVUE, A WASHING-

TON NON-PROFIT CORPORATION; THE CHURCH IN

BELLINGHAM, A WASHINGTON NON-PROFIT COR-
PORATION; THE CHURCH IN BERKELEY, THE

CHURCH IN BIRMINGHAM, AN ALABAMA NON-

PROFIT CORPORATION; CHURCH IN BOCA RATON,
INC., A FLORIDA NON-PROFIT CORPORATION; THE

CHURCH IN BOISE, AN IDAHO NON-PROFIT CORPO-

RATION; THE CHURCH IN CAMBRIDGE, INC., A
MASSACHUSETTS NON-PROFIT CORPORATION; THE

CHURCH IN CARY, A NORTH CAROLINA NON-

PROFIT CORPORATION; THE CHURCH IN CHULA
VISTA, A CALIFORNIA NON-PROFIT CORPORATION;

THE CHURCH IN COLLEGE PARK, A MARYLAND

NON-PROFIT CORPORATION; THE CHURCH IN CYU-
PRESS, A CALIFORNIA NON-PROFIT CORPORATION;

THE CHURCH IN DAVIS, A CALIFORNIA NON-PROFIT

CORPORATION; THE CHURCH IN DIAMOND BAR, A
CALIFORNIA NON-PROFIT CORPORATION; THE

CHURCH IN DUNN LORING, A VIRGINIA NON-

PROFIT CORPORATION; CHURCH IN EL MONTE, A
CALIFORNIA NON-PROFIT CORPORATION; THE

CHURCH IN EUGENE, AN OREGON NON-PROFIT

CORPORATION; THE CHURCH IN FAIRBORN, AN
OHIO NON-PROFIT CORPORATION; THE CHURCH IN

FRESNO, INC., A CALIFORNIA NON-PROFIT CORPO-
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RATION; THE CHURCH IN FULLERTON CORPORA-
TION, A CALIFORNIA NON-PROFIT CORPORATION;

THE CHURCH IN HUNTINGTON BEACH, A CALIFOR-

NIA NON-PROFIT CORPORATION; CHURCH IN IR-
VINE, INC., A CALIFORNIA NON-PROFIT CORPORA-

TION; CHURCH IN JACKSON, A MISSISSIPPI NON-

PROFIT CORPORATION; THE CHURCH IN JACKSON-
VILLE, INC., A FLORIDA NON-PROFIT CORPORA-

TION; THE CHURCH IN KANSAS CITY, INC., A MIS-

SOURI NON-PROFIT CORPORATION; THE CHURCH
IN LAFAYETTE, A LOUISIANA NON-PROFIT CORPO-

RATION; THE CHURCH IN LITTLE ROCK, AN AR-

KANSAS NON-PROFIT CORPORATION; THE CHURCH
IN LONG BEACH, A CALIFORNIA NON-PROFIT COR-

PORATION; CHURCH IN LOS ANGELES, A CALIFOR-

NIA NON-PROFIT CORPORATION; THE CHURCH IN
MEMPHIS, A TENNESSEE NON-PROFIT CORPORA-

TION; THE CHURCH IN MIAMI, INC., A FLORIDA

NON-PROFIT CORPORATION; CHURCH IN MILWAU-
KEE, A WISCONSIN NON-PROFIT CORPORATION;

THE CHURCH IN MISSION VIEJO, INC., A CALIFOR-

NIA NON-PROFIT CORPORATION; THE CHURCH IN
MONTEBELLO, A CALIFORNIA NON-PROFIT COR-

PORATION; CHURCH IN MONTEREY PARK, A CALI-

FORNIA NON-PROFIT CORPORATION; THE CHURCH
IN MORENO VALLEY, A CALIFORNIA NON-PROFIT

CORPORATION; THE CHURCH IN NASHVILLE, A

TENNESSEE NON-PROFIT CORPORATION; THE
CHURCH IN NEWINGTON, INC., A CONNECTICUT

NON-PROFIT CORPORATION; THE CHURCH IN

NORTH PROVIDENCE, A RHODE ISLAND NON-
PROFIT CORPORATION; THE CHURCH IN NUTLEY, A

NEW JERSEY CORPORATION; THE CHURCH IN

OKLAHOMA CITY, INC., AN OKLAHOMA NON-
PROFIT CORPORATION; THE CHURCH IN ORLANDO,

A FLORIDA NON-PROFIT CORPORATION; THE
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CHURCH IN PALATINE, AN ILLINOIS NON-PROFIT
CORPORATION; CHURCH OF GOD WHISH IS AT

PHILADELPHIA, A PENNSYLVANIA NON-PROFIT

CORPORATION; THE CHURCH IN PLEASANT HILL, A
CALIFORNIA NON-PROFIT CORPORATION; CHURCH

IN PORTLAND, AN OREGON NON-PROFIT CORPO-

RATION; THE CHURCH IN PULLMAN, A WASHING-
TON NON-PROFIT CORPORATION; THE LOCAL

CHURCH IN RALEIGH, A NORTH CAROLINA NON-

PROFIT CORPORATION; THE CHURCH IN REDDING,
A CALIFORNIA NON-PROFIT CORPORATION; THE

CHURCH IN RIVERSIDE, A CALIFORNIA NON-PROFIT

CORPORATION; CHURCH IN ROSEVILLE, A CALI-
FORNIA NON-PROFIT CORPORATION; THE CHURCH

IN SACRAMENTO, A CALIFORNIA NON-PROFIT

CORPORATION; THE CHURCH IN SALT LAKE CITY,
A UTAH NON-PROFIT CORPORATION; CHURCH IN

SAN DIEGO, A CALIFORNIA NON-PROFIT CORPORA-

TION; THE CHURCH IN SAN FRANCISCO, INC., A
CALIFORNIA NON-PROFIT CORPORATION; ASSEM-

BLY OF THE SAN GABRIELLERS, A CALIFORNIA

NON-PROFIT CORPORATION; THE CHURCH IN SAN
JOSE, A CALIFORNIA NON-PROFIT CORPORATION;

THE CHURCH IN SANTA CLARA, A CALIFORNIA

NON-PROFIT CORPORATION; THE CHURCH IN
SANTA CLARITA, A CALIFORNIA NON-PROFIT COR-

PORATION; THE CHURCH IN SEATTLE, A WASHING-

TON NON-PROFIT CORPORATION; CHURCH IN
SHREVEPORT, A LOUISIANA NON-PROFIT CORPO-

RATION; THE CHURCH IN SPOKANE, A WASHING-

TON NON-PROFIT CORPORATION; THE CHURCH IN
STREAMWOOD, AN ILLINOIS NON-PROFIT CORPO-

RATION; THE CHURCH IN TACOMA, A WASHING-

TON NON-PROFIT CORPORATION; THE CHURCH IN
TAMPA, INC., A FLORIDA NON-PROFIT CORPORA-

TION; CHURCH IN TEMPE, INC., AN ARIZONA NON-
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PROFIT CORPORATION; THE CHURCH IN THOU-
SAND OAKS, A CALIFORNIA NON-PROFIT CORPO-

RATION; THE CHURCH IN TORRANCE, A CALIFOR-

NIA NON-PROFIT CORPORATION; THE CHURCH IN
TUCSON, INC., AN ARIZONA NON-PROFIT CORPO-

RATION; CHURCH IN TULSA, AN OKLAHOMA NON-

PROFIT CORPORATION; THE CHURCH IN VICTOR-
VILLE, A CALIFORNIA NON-PROFIT CORPORATION;

THE CHURCH IN VISTA, A CALIFORNIA NON-PROFIT

CORPORATION; THE CHURCH IN WICHITA, INC., A
KANSAS NON-PROFIT CORPORATION; CHURCH IN

YORBA LINDA, A CALIFORNIA NON-PROFIT COR-

PORATION, APPELLEES
_________________________________

On Appeal from the 80th District Court
Harris County, Texas

Trial Court Cause No. 2001-65993
_________________________________

OPINION

SHERRY RADACK, Chief Justice.

This is a libel suit brought by a church against a pub-

lisher and two authors after the church was included in a

book about “religious cults,” as that term is defined in the
book. The publisher and authors moved for summary judg-

ment, which the trial court denied. This interlocutory appeal

followed. See Tex. Civ. Prac. & Rem.Code Ann. § 51.014(b)

(Vernon Supp.2005). Because we agree that the passages in

the book that refer to the church are not, as a matter of law,

defamatory, we reverse the judgment of the trial court and
render judgment that the church take nothing from the pub-

lisher and authors.
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BACKGROUND

A. An Overview of the Encyclopedia of Cults and

New Religions

John Weldon and John Ankerberg [“the authors”] wrote
a book entitled Encyclopedia of Cults and New Religions

[“the book”], which was published by Harvest House Pub-

lishers [“the publisher”]. The book is 700 pages long. It be-
gins with a section entitled “How to Use this Book,” which is

followed by a 16-page Introduction, 57 separate chapters that

describe various religious groups, including a chapter on ap-
pellees, The Local Churches and Living Stream Ministry

[collectively, “the church”], and concludes with a 66-page

section entitled, “Doctrinal Appendix.”

The church is not named at all in the Introduction. The

chapter on the church is 1 and 1/4 pages long. Living Stream

Ministry, the publishing voice of the church, is mentioned
once in the chapter.

The Doctrinal Appendix mentions the church twice and

Living Stream Ministry once. The first mention of the
church is in a chart with 15 other religious groups under the

title “Different Concepts of God.” The church is next men-

tioned in a list of 50 other religious groups under the sub-
category “Religions, Cults, and the Deity of Christ.” Living

Stream Ministry is mentioned in a footnote, as the source of a

quote from one of the church’s founders.

PROPRIETY OF TRIAL COURT’S DENIAL OF SUM-

MARY JUDGMENT

The authors and publisher moved for a traditional sum-
mary judgment, contending that (1) the language of the book

is not legally capable of any defamatory meaning, (2) the al-

legedly defamatory statements were not made with “actual
malice,” and (3) the statements were protected by the free
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speech and press provisions of the United States and Texas
Constitutions.1

A. Standard of Review

When reviewing the denial of summary judgment, we
apply the same well-known standards applicable to the grant-

ing of summary judgment. See Associated Press v. Cook, 17

S.W.3d 447, 451 (Tex.App.-Houston [1st Dist.] 2000, no
pet.). For their traditional summary judgment motion, the

authors and publisher had the burden to show that no genuine

issue of material fact existed and that they were entitled to
judgment as a matter of law. See Tex.R. Civ. P. 166a(c);

Swilley v. Hughes, 488 S.W.2d 64, 67 (Tex.1972). A defen-

dant who conclusively negates at least one of the essential
elements of a cause of action is entitled to summary judg-

ment on that cause of action. Swilley, 488 S.W.2d at 67.

Likewise, a defendant who conclusively establishes each
element of an affirmative defense is entitled to summary

judgment. Id. Once the movant has established a right to a

summary judgment, the burden shifts to the nonmovant.
Marchal v. Webb, 859 S.W.2d 408, 412 (Tex.App.-Houston

[1st Dist.] 1993, writ denied). The nonmovant must respond

to the motion for summary judgment and present to the trial
court any issues that would preclude summary judgment.

City of Houston v. Clear Creek Basin Auth., 589 S.W.2d 671,

678 (Tex.1979); Marchal, 859 S.W.2d at 412. The summary
judgment should be granted if any of the theories advanced in

the motion for summary judgment is meritorious. See Cin-

cinnati Life Ins. Co. v. Cates, 927 S.W.2d 623, 626
(Tex.1996).

B. Is the Language of the Book Defamatory as to the

Church?

In their first issue on appeal, the publisher and authors

contend that the language of the book cannot, as a matter of

law, be defamatory. To maintain a cause of action for defa-

1
See U.S. Const. amends. I, XIV; Tex. Const. art. 1, § § 8, 29.
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mation, the plaintiff must prove that the defendant (1) pub-
lished a statement (2) that was defamatory concerning the

plaintiff (3) while acting with either actual malice, if the

plaintiff was a public figure, or negligence, if the plaintiff
was a private individual, regarding the truth of the statement.

WFAA-TV, Inc. v. McLemore, 978 S.W.2d 568, 571

(Tex.1998). Whether a publication is capable of being de-
famatory is initially a question of law to be determined by the

court. Turner v. KTRK Television, Inc., 38 S.W.3d 103, 114

(Tex.2000). To make this determination, the trial court
should consider whether the words used are reasonably capa-

ble of defamatory meaning by considering the allegedly de-

famatory statement as a whole. See Musser v. Smith Protec-

tive Servs., Inc., 723 S.W.2d 653, 654-55 (Tex.1987). The

determination is based on how a person of ordinary intelli-

gence would perceive the entire statement. See also Bentley

v. Bunton, 94 S.W.3d 561, 579 (Tex.2002). This question is

submitted to a jury only if the contested language is ambigu-

ous or of doubtful import. See Denton Pub. Co. v. Boyd, 460
S.W.2d 881, 884 (Tex.1970).

1. Is the Introduction Defamatory?

The church claims that it has been defamed by certain
references made in the book’s Introduction. Specifically,

paragraphs 15-17 of the church’s petition allege:

15. Within one year of the date of this Complaint,
defendant published the Encyclopedia. The Ency-

clopedia consists primarily of descriptions of vari-

ous religious organizations identified by the authors
as cults. Preceding these descriptions is a lengthy,

introductory section which informs the readers that,

all of “the groups contained herein deserve the title”
“cult.” Under a subheading entitled “Characteristics

of Cults,” the introduction offers the reader a num-

bered list of negative attributes that the authors at-
tribute to the “cults” described in the text. The in-

troduction also includes many other statements at-
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tributing misdeeds and other approbations to the
groups listed in the Encyclopedia.

16. Among other things, the Encyclopedia’s intro-

duction specifically attributes to “cults” and there-
fore to Plaintiffs’ the following:

A. Subjecting members to “physical harm” (Page

XXIV).

B. “[F]raud or deception concerning” “fundraising”

and “financial costs.” (Page XXIV).

C. “[A]cceptance of shamanism.” (Page XXIV).

D. “[E]ngaged in drug smuggling and other criminal

activity, including murder.” (Page XXV).

E. “[D]enied their followers blood transfusions and
medical access.” (Page XXV).

F. “[E]ncouraged prostitution.” (Page XXV).

F. “[S]ometimes raped women.” (Page XXV).

G. “[M]olested children.” (Page XXV).

H. “[B]eaten their disciples.” (Page XXV).

I. “[P]ractices black magic and witchcraft.” (Page
XXV).

17. The Encyclopedia’s introduction expressly and

implicitly imputes these “Characteristics of Cults”
to the religious organizations described in the text.

The language, layout, tone and tenor of the introduc-

tion is designed to, and does, cause a reasonable
reader to conclude that the organizations described

in the Encyclopedia were selected for inclusion

therein precisely because they possess the “Charac-
teristics of Cults” and commit the misdeeds listed.

Furthermore, the authors expressly characterize their

descriptions of Plaintiffs as factual: “Facts are
facts.” (Page XIX).
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In their motion for summary judgment, the publisher and
authors argue that the Introduction section of the book cannot

be defamatory, as a matter of law, because (1) “the founda-

tional context of the Encyclopedia centers on doctrinal and
apologetic issues of theology,” and (2) the introduction can-

not be reasonably interpreted to defame every group in the

book. To determine these issues, we consider first whether
the label “cult” is actionable. Then, we turn to the issue of

whether the negative attributes and practices attributable to

“cults” are actionable.

a. Is being labeled a “cult” actionable?

The Introduction of the Encyclopedia defines a “cult” as

“a separate religious group generally claiming compatibility
with Christianity but whose doctrines contradict those of his-

toric Christianity and whose practices and ethical standards

violate those of biblical Christianity.” In their motion, the
publisher and authors claim that the Introduction “centers on

doctrinal and apologetic issues.” We agree. Under the Es-

tablishment Clause of the First Amendment, civil courts are
prohibited from deciding theological matters, or interpreting

religious doctrine, or making matters of religious belief the

subject of tort liability. See Serbian Eastern Orthodox Dio-

cese v. Milivojevich, 426 U.S. 696, 707, 96 S.Ct. 2372, 2379,

49 L.Ed.2d 151 (1976).

The issue of whether a group’s doctrines are compatible
with Christianity depends upon the religious convictions of

the speaker. “Whether [a] statement of religious doctrine or

belief is made honestly or in bad faith is of no moment, be-
cause falsity cannot be proved.” Tilton v. Marshall, 925

S.W.2d 672, 679 (Tex.1996). “As such, no jury can be al-

lowed to determine [the truth or falsity of one’s religious be-
liefs] for ‘[w]hen triers of fact undertake that task, they enter

a forbidden domain.’” Id. at 680 (quoting United States v.

Ballard, 322 U.S. 78, 86, 64 S.Ct. 882, 886, 88 L.Ed. 1148
(1944)).
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In Tran v. Fiorenza, 934 S.W.2d 740, 742 (Tex.App.-
Houston [1st Dist.] 1996, writ denied), the plaintiff, a Catho-

lic priest, sued Bishop Fiorenza for defamation because the

bishop wrote a letter in which he stated that the plaintiff had
been excommunicated by the Catholic church. This Court

held that it could not hear the plaintiff’s defamation claim

because, to decide whether a tort had, in fact, occurred, we
would have to decide whether the plaintiff had been excom-

municated, a matter of ecclesiastical concern. Id. at 744.

The First and Fourteenth Amendments of the United States
Constitution prohibit civil courts from deciding such ecclesi-

astical matters. Id. at 743.

Therefore, we conclude that being labeled a “cult” is not
actionable because the truth or falsity of the statement de-

pends upon one’s religious beliefs, an ecclesiastical matter

which cannot and should not be tried in a court of law. See

Sands v. Living Word Fellowship, 34 P.3d 955, 960

(Alas.2001) (holding that reference to church as “cult” and

church member as “cult recruiter” not actionable as defama-
tion because statements convey religious belief and opinion

and are not capable of being proven true or false).

b. Is the description of the negative characteris-

tics of a cult actionable?

The Introduction of the book contains a list of 12 “char-

acteristics of cults.” The 12 characteristics of cults include
the following.

1. Despite the claim to be a friend of Christianity,

the new religious are rejecting or hostile to Christi-
anity.

2. Despite the claim to allow for individual ex-

pression and to respect members as individuals, we
discover a destructive authoritarianism and sanc-

tion-oriented mentality: members must obey explic-

itly or be punished or ex-communicated.
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3. Despite a claim to interpret the Bible properly,
the Bible is systematically misinterpreted, either

through additional revelation that distorts proper

biblical interpretation or through alien (mystical,
symbolic, subjective) methods of interpretation.

4. Despite a claim to care for members, members

are often subject to psychological, physical and
spiritual harm through cult dynamics that reject bib-

lical, ethical and pastoral standards.

5. Despite a claim to allow independent thinking,
there is a restriction of independent thought, a rejec-

tion of reason and logic, and often unquestioning

obedience to the leader or organization.

6. Despite public claim for openness and tolerance

to other religions, exclusivism and intolerance are

taught privately.

7. Despite the claim for independent verification

and objective evidence in support of a group’s be-

liefs and practices, the evidence is almost exclu-
sively based in undocumented claim or the subjec-

tive realm-mystical experience or powerful occult

experience.

8. Despite the claim to offer true spirituality and a

genuine experience of God or ultimate reality, and

despite the claim not to be occult, what is offered is
often occult practices and beliefs.

9. Despite the claim for accurately representing

one’s history and to give a true portrait of a group’s
leader(s), there is a distortion-reinvention and cover-

up-of a group’s history and leader for purely advan-

tageous interests.

10. Despite the claim to trust others, cults may be

paranoid or persecution conscious, and they may be

oppositional or alienated from the culture, having
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beliefs, values and practices opposed to those in the
dominant culture.

11. Despite the claim for honesty there is use of in-

timidation or deception on both members and out-
siders. There is often fraud or deception concern-

ing a group’s true teachings, the life of the founder,

the group’s history, fund-raising, front groups and
financial cost.

The section of the book on the “characteristics of cults”

concludes with the following paragraph, upon which most of
the church’s libel claims are based:

When people are manipulated in different ways for

ulterior motives, as cults are shown to do in this En-
cyclopedia, is not this to be condemned? Those

cult leaders or gurus who have encouraged their fol-

lowers to oppose moral convention, denied their fol-
lowers blood transfusions and medical access, en-

couraged prostitution for making converts, some-

times raped women, beaten their disciples, molested
children, practices black magic and witchcraft, en-

gaged in drug smuggling and other criminal activity,

including murder-do they not deserve the condem-
nation of us all? And such things have occasionally

happened even in what many people regard as the

“respectable” cults.

The church contends that some of the conduct mentioned

in connection with the characteristics of cults-prostitution,

rape, beating, molesting children, drug smuggling, and mur-
der-are facts that can be proven false, and, therefore, are ac-

tionable under Milkovich v. Lorain Journal Co., 497 U.S. 1,

20, 110 S.Ct. 2695, 2706-07, 111 L.Ed.2d 1 (1990) (holding
that statements of “opinion” may be actionable if containing

facts provable as false).

The publisher and authors, however, argue that the char-
acteristics of cults-including the criminal acts that the church
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contends are provable as false under Milkovich- “cannot rea-
sonably be interpreted to defame every group in the book.”

In other words, the publisher and authors argue that the sec-

ond element of a defamation claim-that a defamatory state-
ment was made concerning the plaintiff-cannot be met. We

agree.

If a statement does not concern appellants, it cannot de-
fame them, nor can it injure their reputations. See Newspa-

pers Inc. v. Matthews, 161 Tex. 284, 339 S.W.2d 890, 893

(1960). For a plaintiff to recover for the publication of an al-
legedly libelous statement, the asserted libel must refer to

some ascertained or ascertainable person and that person

must be the plaintiff. Id. The publication need not make di-
rect reference to the plaintiff individually; reference may be

indirect, and it is not necessary that every listener understand

it, so long as there are some who reasonably do so. Davis v.

Davis, 734 S.W.2d 707, 711 (Tex. App.-Houston [1st Dist.]

1987, no writ).

Under the group libel doctrine, a plaintiff has no cause of
action for a defamatory statement directed to some or less

than all of the group when there is nothing to single out the

plaintiff. Eskew v. Plantation Foods, Inc., 905 S.W.2d 461,
462 (Tex.App.-Waco 1995, no writ); Wright v. Rosenbaum,

344 S.W.2d 228, 231-33 (Tex.Civ.App.-Houston 1961, no

writ) (holding that statement that “one of the four ladies”
stole dress, but not naming guilty person, was not slanderous

of any particular person); Bull v. Collins, 54 S.W.2d 870,

871-72 (Tex.Civ.App.-Eastland 1932, no writ) (holding that
statement that either A or B stole the money, without specify-

ing guilty party, not slanderous); Harris v. Santa Fe Townsite

Co., 58 Tex.Civ.App. 506, 125 S.W. 77, 80 (1910, writ ref’d)
(holding that statement that an unnamed “band of nine

women” from South Silsbee cut a fence was not libelous be-

cause 15 women lived in South Silsbee).

In Eskew, the chief executive officer of the defendant

company stated in the newspaper that “[I]rregularities in the
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company’s maintenance department prompted personnel
changes.... Everyday we hire people, let people go and people

quit.... I don’t want to take the chance of coloring the inno-

cent with any kind of accusation. I don’t think everyone we
let go had something to do with this. But some of those we

let go, we think, were involved.” 905 S.W.2d at 462. The

plaintiff, one of the employees the defendant company had
fired, sued for libel, contending that the chief executive offi-

cer’s statement identified plaintiff as a wrongdoer even

though he was not named in the story. Id. The court of ap-
peals stated that “[the chief executive officer’s] statement did

not malign the entire group and is clearly referable only to an

unidentified portion of a group.” Id. at 463. As such, sum-
mary judgment was proper for the defendant company. Id. at

464.

Thus, in order for an alleged defamatory statement that
is directed to an unidentified group of individuals to be ac-

tionable, it must create the inference that all members of the

group have participated in the activity that forms the basis of
the libel suit. If the statement refers to some, but not all

members of the group, and does not identify to which mem-

bers it refers, it is not a statement of and concerning the
plaintiff.

The church argues that, under Gibler v. Houston Post

Co., 310 S.W.2d 377, 385 (Tex.App.-Houston [1st Dist.]
1958, writ ref’d n.r.e.), the statements regarding the alleged

criminal acts are actionable, even if the church is not directly

mentioned in connection with the criminal acts. Under
Gibler, a libel plaintiff may maintain a cause of action, even

if not named in the publication, if the language of the publi-

cation and the surrounding circumstances are such that
friends and acquaintances of the plaintiff recognize that the

publication is about the plaintiff. Id. In its petition, the

church alleges that the book has defamed every group named
therein. Specifically, the church alleges that the Introduction

of the book “is designed to, and does, cause a reasonable
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reader to conclude that the organizations described in the En-

cyclopedia were selected for inclusion therein precisely be-

cause they possess the ‘Characteristics of Cults’ and commit

the misdeeds listed.”

To the contrary, the Introduction of the book specifically

states that “[t]he list [of the characteristics of a cult] is not

exhaustive. Not all groups have all the characteristics and
not all groups have every characteristic in equal measure....”

The appropriate inquiry in determining what a reasonable

reader would believe, for the purposes of libel, is objective,
not subjective. See New Times v. Isaacks, 146 S.W.3d 144,

162 (Tex.2004). The question is not whether some actual

readers were misled by the publication, as they inevitably
will be, but whether the hypothetical reasonable reader could

be. Id. Moreover, the prefatory language “[t]hose cult lead-

ers or gurus” is restrictive-focused only upon those leaders
who commit such acts, not on all leaders or gurus. In sum,

considering the Introduction as a whole, we cannot conclude

that a reasonable reader could believe that all groups named
in the book participate in the criminal activities that plaintiffs

claim as the basis of their libel action. No reasonable reader

could conclude that the book accuses the church, and, in fact,
every other church named in the book, of rape, murder, child

molestation, drug smuggling, etc. As such, the allegedly li-

belous statements in the Introduction are not “of and con-
cerning the church” and are not actionable.

2. Is the Doctrinal Appendix Defamatory?

The church also contends in its petition that it has been
defamed by certain portions of language in the Doctrinal Ap-

pendix. Specifically, paragraph 18 of the petition alleges the

following:

18. The Encyclopedia also includes a section

entitled “Doctrinal Appendix.” This Section at-

tacks the groups included in the Encyclopedia, in-



17a

cluding Plaintiffs with further defamatory state-
ments including the following:

A. The groups included in the book “accept occult

powers.” (Page 708);

B. The groups included in the book are “associated

with idolatry” and “universally promote idolatry”

with its inevitable outcome “human sacrifice.”
(Pages 710, 721);

C. The groups included in the book engage in “mur-

der,” “child sacrifice,” “prostitution,” and “snake
worship” (Pages 714, 722).

In their motion for summary judgment, the publisher and

authors argue that the Doctrinal Appendix section of the
book cannot be defamatory, as a matter of law, for the same

reasons that the Introduction is not defamatory, i.e., because

(1) “the foundational context of the Encyclopedia centers on
doctrinal and apologetic issues of theology” and (2) the Doc-

trinal Appendix cannot be reasonably interpreted to defame

every group in the book. To determine these issues, we con-
sider first whether being accused of “accepting occult pow-

ers” and “promoting idolotry” is actionable. Then, we turn to

the issue of whether the negative attributes and practices at-
tributable to “cults” are actionable.

a. Is being accused of “accepting occult pow-

ers” and “promoting idolatry” actionable?

The Doctrinal Appendix defines “idolatry” as the “wor-

ship of false gods and spirits” and occult [demonic] powers

and practices are associated, in the text, with idolatry. The
section of the Doctrinal Appendix on the occult and idolatry

is entitled “The Occult: The Modern Spiritual Counterfeit.”

As with the definition of the term “cult,” which we dis-
cussed earlier, whether someone worships a false god or ac-

cepts occult powers and practices depends upon the speaker’s

religious beliefs. “To avoid conducting ‘heresy trials,’ courts
may not adjudicate the truth or falsity of religious doctrines
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or beliefs.” Tilton, 925 S.W.2d at 678-79. “Heresy trials are
foreign to our Constitution. Men may believe what they

cannot prove. They may not be put to the proof of their reli-

gious doctrines or beliefs.” Unites States v. Ballard, 322
U.S. 78, 86-87, 64 S.Ct. 882, 886-87, 88 L.Ed. 1148 (1944).

Because the statement concerns the speaker’s religious

beliefs, which cannot be proved true or false, an allegation
that one is an idolator and accepts occult powers is not ac-

tionable.

b. Are the statements regarding human sacrifice,

murder, child sacrifice, prostitution, and

snake worship actionable?

The publisher and authors argue that the occult practices
that are mentioned in the Doctrinal Appendix, “cannot rea-

sonably be interpreted to defame every group in the book.”

In other words, the publisher and authors argue again that the
second element of a defamation claim-that a defamatory

statement was made concerning the plaintiff-cannot be met.

Again, we agree.

None of the passages alleged to be defamatory in the

Doctrinal Appendix mention the church at all. The occult

practice of human sacrifice, which gives rise to one of the
church’s libel allegations, is mentioned in the following pas-

sage:

As [the Bible verses referenced earlier] suggest, in
ancient Israel occult practices were associated with

idolatry (worship of false god and spirits) and in-

evitably led to human sacrifice, as is increasingly
occurring in the Western world today.

This passage does not accuse the church, or indeed any

of the organizations named in the book, of human sacrifice.
Instead, it points out that, in ancient Israel, idolatry led to

human sacrifice, in the authors’ opinion. As such, the state-

ment regarding human sacrifice is not of and concerning the
church.
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The occult practices of child sacrifice and murder, which
give rise to another of the church’s libel allegations, are men-

tioned in a section of the Doctrinal Appendix that lists what

the authors refer to as “the capacities or methods of fallen
angels [demons].” Again, the passage does not refer to the

church at all, or any other organization in the book. There is

nothing in this list of “demonic powers” to lead a reasonable
reader to conclude that the church possesses or uses these

powers to commit child sacrifice or murder. As such, the

passage in the Doctrinal Appendix that refers to child sacri-
fice and murder is not of and concerning the church.

The occult practices of child sacrifice, prostitution, and

snake worship are mentioned in the following passage from
the Doctrinal Appendix.

Idolatry (Gr.eidololatria). Idolatry in ancient times

included two forms of departure from the true relig-
ion: the worship of false gods (whether by means of

images or otherwise); and the worship of the Lord

by means of images. All the nations surrounding
ancient Israel were idolatrous.... The gods had no

moral character whatsoever, and worship of them

carried with it demoralizing practices, including
child sacrifice, prostitution and snake worship....

Again, this clearly does not refer to the church or any of

the organizations named in the book. It is a historical refer-
ence to ancient Israel and what the authors perceive as the re-

sult of idolatry in that day and age. As such, it is not a state-

ment of and concerning the church and is not actionable.

In sum, considering the Doctrinal Appendix as a whole,

we cannot conclude that a reasonable reader would believe

that all groups named in the book participate in the “occult
practices” that plaintiffs claim as the basis of their libel ac-

tion. Because the allegedly libelous statements in the Doc-

trinal Appendix are not of and concerning the church, they
are not actionable.



20a

3. Is the Chapter regarding “The Local Church”

Defamatory?

The church does not allege that the chapter on it contains

defamatory language. Instead, it argues that the fact that
there is a chapter on it would lead a reasonable person to

conclude that it “routinely engage[d] in the activities set forth

in paragraph 16 and 18 above.” Specifically, the petition al-
leges the following:

19. The Encyclopedia contains a section entitled

“The Local Church.” This section also expressly
identifies Living Stream Ministry. When read in

conjunction with the Encyclopedia’s introduction

and appendix, this section conveys false and de-
famatory message [sic] that the Local Church, the

Churches, and Living Stream Ministry routinely en-

gage in the activities set forth in paragraph 16 & 18
above. The section of the Encyclopedia entitled

“The Local Church” is reasonably read in conjunc-

tion with and in the context of the Encyclopedia’s

introduction and appendix, including the “Charac-

teristics of Cults” subsection. The contents of these

sections, including the defamatory statements de-
scribed herein, were understood by readers to refer

to and concern the Plaintiffs herein.

20. The above-described statements are defamatory
per se in that they falsely impute immoral, illegal

and despicable actions to Plaintiffs. In truth and in

fact no Plaintiff has ever engaged in such actions.
The false and defamatory statements set forth herein

expose Plaintiffs to hatred, contempt, ridicule, and

financial injury.

The gist of the church’s complaint is that, by calling it a

“cult” and including a chapter on it in the book, the publisher

and authors have accused it of every “immoral, illegal and
despicable action” mentioned in the book. However, as we
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stated earlier, under the group libel doctrine, a plaintiff has
no cause of action for a defamatory statement directed to

some or less than all of the group when there is nothing to

single out the plaintiff. Eskew, 905 S.W.2d at 462. We have
already held that nothing in the book singles out the church

as having committed the “immoral, illegal, and despicable”

actions alleged in its petition. Simply being included in a
group with others who may have committed such “immoral,

illegal, and despicable” actions does not give rise to a libel

claim.

CONCLUSION

Because the allegedly libel statements are not defama-

tory, as a matter of law, we sustain the publisher and authors'
first issue on appeal. Accordingly, we need not address the

remaining issues and decline to do so.

We reverse the judgment of the trial court and render
judgment that the church take nothing from the publisher and

authors.
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No. 2001-65993

THE LOCAL CHURCH
An unincorporated associa-
tion, et al.

Plaintiffs

VS.

HARVEST HOUSE PUB-
LISHERS, an Entity incor-
porated in Oregon and Cali-
fornia

JOHN ANKERBERG, an
individual; and JOHN
WELDON, an individual,

Defendants

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT
COURT OF

HARRIS COUNTY,
TEXAS

80TH JUDICIAL

DISTRICT

ORDER DENYING DEFENDANTS’ MOTION FOR
PARTIAL SUMMARY JUDGMENT

Defendants’ Motion for Partial Summary Judgment is

DENIED.

Done at Houston, Texas, August 12, 2002, 2002.

/s/
SCOTT LINK, PRESIDING JUDGE
80TH DISTRICT COURT
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No. 2001-65993

THE LOCAL CHURCH
An unincorporated associa-
tion, et al.

Plaintiffs

VS.

HARVEST HOUSE PUB-
LISHERS, an Entity incor-
porated in Oregon and Cali-
fornia

JOHN ANKERBERG, an
individual; and JOHN
WELDON, an individual,

Defendants

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT
COURT OF

HARRIS COUNTY,
TEXAS

80TH JUDICIAL

DISTRICT

ORDER DENYING DEFENDANTS’ MOTION SUM-
MARY JUDGMENT

Defendants’ Motion for Summary Judgment is DENIED.

Further, the discovery stay is lifted, and discovery may pro-
ceed.

Done at Houston, Texas June 13, 2003.

/s/ (illegible) 6/13/03
JUDGE PRESIDING
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Cause No. 2001-65993

THE LOCAL CHURCH
an unincorporated associa-
tion, et al.

Plaintiffs

vs.

HARVEST HOUSE PUB-
LISHERS, an Entity incor-
porated in Oregon and Cali-
fornia JOHN ANKER-
BERG, an individual; and
JOHN WELDON, an indi-
vidual

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

In The District Court Of

Harris County, TEXAS

80th Judicial District

ORDER

The Court has considered Defendants’ second motion for
summary judgment. After review of the motion, the re-

sponse, and hearing argument of counsel, the Court has de-

termined that it should be denied. It is, therefore,

ORDERED that Defendants’ summary judgment is de-

nied.

Signed this 9th day of March, 2004.

/s/
Kent C. Sullivan
District Judge
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OFFICIAL NOTICE FROM

SUPREME COURT OF TEXAS

Post Office Box 12248

Austin, Texas 78711-2248

RE: Case No. 06-0527 DATE: 12/1/2006

COA #: 01-04-00231-CV TC# 2001-65993

STYLE: THE LOCAL CHURCH, LIVING STREAM
MINISTRY, ET AL.
v.
HARVEST HOUSE PUBLISHERS,
JOHN ANKERBERG, AND JOHN WELDON

Today the Supreme Court of Texas denied the petition

for review in the above-referenced case.



26a

COURT OF APPEALS FOR THE

FIRST DISTRICT OF TEXAS AT HOUSTON

MEMORANDUM ORDER ON MOTION FOR REHEARING

Cause number: 01-04-00231-CV

Style: Harvest House v. Local Church

Date motion filed: February 16, 2006

Party filing motion: Appellee

It is ordered that the motion for rehearing is denied.

Justice’s signature: /s/ Chief Justice Sherry Radack
Acting for the Court

Panel Consists Of: Chief Justice Radack, Justices Alcala,
Bland

Date: May 18, 2006
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OFFICIAL NOTICE FROM

SUPREME COURT OF TEXAS

Post Office Box 12248

Austin, Texas 78711-2248

RE: Case No. 06-0527 DATE: 12/1/2007

COA #: 01-04-00231-CV TC# 2001-65993

STYLE: THE LOCAL CHURCH, LIVING STREAM
MINISTRY, ET AL.
v.
HARVEST HOUSE PUBLISHERS,
JOHN ANKERBERG, AND JOHN WELDON

Today the Supreme Court of Texas denied the motion

for rehearing of the above-referenced petition for review.
The Motion to Defer Ruling on Motion for Rehearing is dis-

missed as moot.


